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NTSB Order No. EA-3718

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 26th day of October, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11220
V.

W LLI AM E. SCHART,

Respondent .

N N N N N N N N N N N N N N

ORDER GRANTI NG | NTERLOCUTORY APPEAL

The Adm nistrator has filed an interlocutory appeal from
deci sions of Adm nistrative Law Judges Fow er and Ceraghty,
i ssued on July 18, 1990 and Septenber 11, 1990, respectively."®
We grant the appeal and dismss the petition for review, thus

termnating this proceeding.?

'Law Judge Geraghty authorized this appeal by order of
Cct ober 4, 1990.

’I'n doing so, we see no need, as the Administrator seeks, to
vacate other, tangential orders issued by Law Judge Geraghty.

5854



The inport of the facts, rather than the facts thensel ves,
is in dispute in this case. Respondent was advi sed on a nunber
of occasions by an FAA doctor that his nedical history
disqualified himfor any class of nedical certificate, and that
his certificate was considered invalid. He was invited to
surrender it. Respondent was al so advi sed that operations under
the certificate would violate the Federal Aviation Regul ations
(FAR), specifically 14 CF. R 61.53.

Respondent, in turn, filed a petition for review, contending
that this action constituted a final order by the Federal Air
Surgeon. \Whether it is or is not is the only issue before us,
for if it is not, respondent does not contest the Adm nistrator's
claimthat we have no jurisdiction.

W agree with the Administrator. The FAA letter attached to
respondent's original petition for review specifically states
that it "does not constitute, nor should it be construed as an
order or demand for the return of your nedical certificate.”
Contrary to respondent's characterization (Reply at 2), the FAA
has not yet determ ned that respondent is not in conpliance with
t he FAR

Urging respondent to surrender his certificate is not, as a
|l egal matter, equivalent to a formal order, appeal of which would

i nvoke the Board's authority. Petition of Doe, 1 NTSB 1793

(1972). Indeed, the above | anguage quoted fromthe letter to
respondent appears in the letter at issue in Doe. In addition,
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we see considerable merit in the Admnistrator's concern that
respondent’'s theory would interfere with FAA investigations as
wel | as prosecutorial discretion. See Admnistrator's Brief in
Support of Interlocutory Appeal at 9-10. |If the Adm nistrator

i ssues an order agai nst respondent, respondent will have a ful
opportunity to prove his qualification. That respondent is aware
of the FAA's contrary view does not permt himto obtain
resolution prior to an agency order.

Respondent's citation to Barlow v. FAA No. 86-1807 (10th

Cir. Decenmber 23, 1986), is not dispositive of the mattter at
i ssue here. There, the court stated "we assune w thout deciding
that the action taken by the agency . . . entitled petitioner to

an admnistrative hearing.... Slip opinion at 1-2. The
jurisdictional issue was thus passed over because the court had
al ternate and apparent grounds for dism ssing petitioner's
chal l enge to the agency action. Consequently, the assunption
about jurisdiction was one of conveni ence and does not indicate
any decision on the nerits. Simlarly, the initial decision in

Adm nistrator v. Falkner, 4 NTSB 1469 (1984), cited by the | aw

judge, is not conpelling in view of the Board's failure to
address the issue directly, and its suggestion of disagreenent.

It woul d appear obvious that the outcone in this case is
dictated by the Board's earlier ruling in Doe. Nevert hel ess, in
Doe, we criticized this sane formletter's | anguage because its
contradi ctory phraseology will undoubtedly confuse sone as to its
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| egal inpact. It contains apparently straightforward | egal
concl usi ons regardi ng consequences of continued flight, with a
request for "voluntary" return of the applicant's certificate --
but, by indicating that the letter is not an order of the

Adm nistrator, it nmakes any review of these concl usions

i npossi bl e outside of the context of continued flight. Although
we recogni ze the FAA's interest in surrender of certificates

w t hout the need of a formal proceeding, we would agai n urge that
the language in the letter make clear that it contains only the

i nformed opinion of the signatory nedical officer lest the entire

process be deened admi nistrative action evadi ng review.

ACCORDI NG&Y, | T IS ORDERED THAT:
1. The Administrator's interlocutory appeal is granted; and
2. This proceeding is discontinued and the petition for review

di sm ssed.

VOGT, Chairnman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
order.
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